RULES COMMITTEE: 5-21-14
ITEM: G.3

SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

T0: RULES COMMITTEE FROM: Councilmember Sam Liccardo
SUBJECT: CASINO MSTRIX: PAY UP, OR DATE: May 14,2014
CLOSE DOWN
— —/
APPROVED:, ] jrw:”*%{&&w»%/ / 5-]4-)Y
\\ w
DIRECTION:

Direct that:
1) The City Manager notify Casino M8trix of the City Manager’s intention to commence
proceedings in 30 days to suspend its gaming permit and any related licenses under Title 16,
and any applicable conditional use or other land use permits for the club’s operations, if
‘Casino M8trix fails to pay the full amount due to Asian Americans for Community
Involvement by that date, pursuant to its 2009 settlement with the City of San Jose.

2) The City Auditor and the City Manager conduct a full investigation of Casino M8trix’s
operations and financials to determine whether, in light of the apparent concealment of tens of
millions of casino profits, the card club owes the City additional funds under the 15%
cardroom tax, or any other City fees or taxes. :

3) The City Attorney halt any Council consideration of proposed changes to the Municipal
Code that would weaken or otherwise alter City gaming regulatory procedures, until the
conclusion of the adjudication of the California Gambling Control Commission.

4) The City Manager to await adjudication of the Accusation filed by the state Attorney
General before the California Gambling Control Commission, and upon findings of fraudulent
concealment of funds, other gross illegality, or any finding which forms a basis for regulatory
action on the part of the City, commence proceedings to revoke Casino M8trix’s Title 16
gaming permit and any related licenses.

DISCUSSION:

On May 2", the California Attorney General filed an Accusation with the California Gambling
Control Commission against Garden City/ Casino M8trix and various principals in that organization,
namely Eric Swallow, Peter Lunardi, and family members (see Attachment #1). The Accusation
alleged that over a course of several years, M8trix engaged in a scheme to defraud the City of San
José and the State of California by hiding tens of millions of dollars. The Accusation sought
forfeiture of the revocation or suspension of the entity’s gambling license, and appropriate fines.
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Specifically, under a 2009 settlement with the City of San José, M8trix had the obligation to pay
5.15% of its profits (before taxes, interest, depreciation, and amortization) to fund gambling addiction
programs staffed by Asian Americans for Community involvement, or $125,000, whichever is
greater. The California Attorney General charged that for many years, M8trix reported little or no
profits, and paid only the $125,000.

In fact, the casino operators moved tens of millions of dollars to related, wholly-owned “shell”
entities over that time, and considered those payments “expenses” to hide the profits, according to the
Attorney General. For example,

- $14 million was paid in “royalties” to “Profitable Casino LLC,” wholly owned by
MS8trix owner Eric Swallow; ‘

- $14 million was paid in “consulting fees” to Potere LLC”, owned by Peter Lunardi;
- $38.5 million in “game royalties” were paid to “Dochee LLC,” wholly controlled by
the Swallow Family Trust.

These and other payments established a pattern of criminal fraud that avoided state and federal tax
obligations, state laws, as well as the settlement agreement with the City of San José, according to the
Attorney General. Concluding that the continued operation of the casinos by their owners would be
“inimical to public health, safety and welfare” because they are “not person[s] of good character,
honesty, or integrity,” the Attorney General seeks revocation of their gaming license. The City should
proceed similarly.

Against the recommendations of City Staff, and over my repeated objections, Council has sought to
weaken regulatory oversight over card clubs at the insistence of Casino M8trix. In light of the recent
action of California Attorney General Kamala Harris, this Council should halt any efforts to water
down existing regulations, and should consider directing the City Manager to commence proceedings
to revoke the permits.




ATTACHMENT #1
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1 JEANINE: LYNN LUNARDI (GEOW~ :

~RaMALA D HARRIS— R
Attorney General of Cahforma
. SARA J. DRAKE
" Senior Assistant Atforney General
WILLIAM P, TORNGREN
Depiity Attoiney General
* State Bar No. 58493.
13001 Stieet, Suite 125
- P.O, Box.944255
- ‘Sacramento; CA 94244-2550
Telephone (916)323-3033 .
15916) 327-2319
‘E—ma William. Torngren@doj.ca.gov
- Attorneys for the Complainant.

| BEFORE THE -
" CALIFORNIA GAMBLING. CONTROL COMMISSION
STATE OF CALIFORNIA,

-BGC Case No. HQ2014-00001AL

In the Mafter of the: Accusation Against' , ,
OAH No.-

GARI)DN CITY, INC,, doing busmess a8
CASINO MSTRIX (GEGE—000410),

ERIC G, SWALLOW (GEQW-OGlSSG);‘
PETER V. LUNARDI III (GEOW—OOlBSI);

ACCUSATION

003119); and

THE LUNARDI FAMILY LIVING
“TRUST, dated August 27, 2008 (GEOW-

003259), -

1887 Mairix Boulevard
‘San Jose, CA 95110

Respoﬁdents;,
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Complainant alleges-as follewsy—+= - == . e
" PARTIES

1. Wayne ], Quint, Jr. (Complainant) brings this. Accusation solely in his official

capacity as the Chief of the California Department of Jistice, Butea of Gambling Cotitrol

(Buteau),
2. Atall times relevant herein, Respondent Garden City, Inc. (Garden City) was a
licensed -gatnblingjent6rpris,e;‘California State Gambling License Number GEGE-000410. That

license will expite on May 31,2014, unless extended, Garden City does business as Casino

M8ttix at 1887 Matyix Boulevard in San Jose, California, It is a 49-table card room,

3. Respondent Etic G. Swallow (Swallow), license number GEOW-001330, is
shareholder of Garden City and endorsed on its license. Respondent Peter V. Tamardi IL (i’eter' T
Lunardi), license number GEOW-001331, was g sharcholder of Garden City, is a trustee of .
Respondent Lunardi Fa‘mily‘ Living Trust, dated August 27, 2008 (Lutardi Trust), and is
endotsed on Garden City’S',IiEénse. Re'spondc;nt Jeanine Lynn ‘Lunardi (J caning Lunardi),

license number GEOW-003119, also was a shareholder of Garden City; is a trustee of the

- Lunardi Trust, and is efidorsed-on Garden City’s license, The Lunardis ate husband and wife,
- On Angust 12, 2010, the California Gambling Control Commission (Commission) approved the
_ transferof the Lunardis’ shares, and issued licensé number GEOW-003259, to the Lunardi. -

Trust, which then was endorsed on Garden City’s license: Swallow and the Lunaidi Trust each

- own 50 petcent of Garden City’s stock and constituie all of its shareholders. Their licenses will. -

 expite on May 31,2014, wnless exiended;

4, ' ColiectiV@ly—, @arden City, Swallow; Pefer Lunardi, Jeanine Lunardi, and the Lunardi
Trust are referred to as “Respondents™ in this Aceusation. '

STATEMENT OF THE CASE

5; This case seeks to discipline Respondents’ licenses - by revocation, suspension,

-and/or fine as appropriate — for persistent and repeated violations of; and lack of suitability for-

contitiued licensing under, the Gambling Control Act (Act) and the regulations adopted

pursuant to the Act, As alleged in this Accusat__ic)n‘, Respondents provided untrue and
' 2
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A-mislé“étdiﬁﬁﬁfeimaﬁonfto ﬂleABureawaﬂdﬁéthers;faﬂed%toﬁfav{dei'ﬁférniationireggesjfed-byv-thc
Bureau, engaged in self-dealing to siphon off monies for themselves and ﬂr@c?luoe reported net

- income, and benefited from payments pichibited by the Act. The acts and omissions. alléged,in
this Accusation ate inimical to the publ‘ib;‘lijealth, safety, and welfare; those acts and omissions
demonstrate that Respondents are tigt persons of good lcﬁ,araotef, l;onejsty; and integﬂty: Their
acts and omissions, as alleged in this Accusation, pose a hreat to the effective regulation and -
contirol of controlled gambling, and create or enhance the dangers of unsuitable, unfair,.or

illegal practices, methods, and éctivities'ﬁi‘ ca'rrying on the business and financial arrangements:

- incidenital to the conduct of controlled gambling. Respondents’ aots and omissions not-only

impeded the Buireaw’s investigation and fact gathering, but also effectively reduced potential

1 | payments to charities located in the City of San Jose. Respondents are not suitable or qualified

for conﬁnuecilicensure;therefOre, each of their Hicenses shoyld be disciplined..

FACTUAL BACKGROUND

6, Respondents operate; and opet: ated in the past, through a fhaze of afﬁhated entities,
Money flows between those entities without documentation or relationship to the value of
services provided. - This is Respondents’ standard. practice. Inresponse to the Bureay’ 5 request
for invoices relative fo payments invcilving millions of dollars annually, Swallow 'respohded:

There are no invoices: It has been agreed upon by ownexship as’

standard practice to estimate tle annual payment for the year per the

agleement and then make monthly payments based on available cash’
- “flow to-give the Casino [Garden City] opcmtlonal ﬂex1b111ty.

In addition, Respondents® agent has wtitten:

Whether the money came ﬁom companies owtied by the individual
applicants or the indtvidual applicants makes no difference as they
ultimately ate the same individuals;

EXhlblt A, which is attached afid incor porated by referenoe, illustrates the maze of affiliated

~ éntities anc} trasactions, Tt also sets forth the flow of funds, as well as céttain entitles and

‘persons affiliated with or employcd by Respondents, : "

3
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oo T Garden City has,bé_em licensed as a card room in the City of San Jose since: _
, approxi%xla%ely 1976, In 1998, it filed for bankruptey protection. In 2005, Swallow, Peter
Lunatdi, and Jeanine Lundardi, along with Dinia DiMartino, entered into a stock purchase
agreement o ‘aéquir'e @arden City’s stock from the bankruptoy trustee under a proposed
reorganization plan. On January 5, 2006, the Commission approved the stock purchase
agreement; On March 22, .2007; Ms. DiMartino withdrew her state ghnbligg license
applioatibﬁ; Swallow, Peter Lunardi, and Jeanine Lunardi purchased‘awll issued and outétanding

stock in Gdrden Cify in 2007. The Commission first eridorsed Swallow, Peter Lundardi, and

A Jeanine Lunardi on Garden City’s license on March 1, 2007—,‘.; In August 2010, Peter Lunardi

and Jeanine Lunard transferred their shares to the Lunardi Trust.

8. OnMay 25,2007, Dolchee LLC (Dolchee) was formed as a California Iirhited
ligbility company. At all times since formation, its only membets have been Swallow and Peier ‘
Lunardi. Iit 2007 aud 2008, Dolches filed foi‘—ftra‘(iemarks‘ﬂon “Baccarat Gold.” Dolchee has no
other trademarks registered in its name with the United States Patent and Trdd_ematk Office, On °
December 31, 2008, Dolchee was converted out of California to.be a Nevada li.r’nited‘liabil‘it_y ’
companj'r.‘ By an undated License Agreement made as of January 1, 2009, Dolchee agreed to
provide certain denominated games to Garden City for & monthly iffimum payment of
$400,000, 0f $4.8 million annually, The agreement does not contain any provision for

determmingany‘aiﬁount above the minimum, Between January 1, 2009, and December 31,

0 | 2012, Garden City's payments+o Dolchee totaled $38,482,000; during that time period, Garden

City always paid more than the.minhnun‘i annually. ‘Swallow advised the Bureau that no
invoices ot similar documernts e};ist"with‘réSpect to the paymerits exceeding the minimum,
9, Onpluly 21‘,.‘20(;)8,‘Pmﬁtablé Casino LLC (Profitable Casino) was formed as a
f Qaﬁfonﬁa.liﬂmjtédﬂliabﬂity company, Is sole member is Swallow. On December 31, 2008,
Prgﬁtéblc Casino was converted-out of California to‘ be a Nevada limited liability company. By
- anwndated Application Service Pravider Agreement made as f)fJ anvary 1, 2009, Profitable

Casino dgreed 1o provide access to cerlain computer applications to Garden City fot & monthly”

| minimum ¢onsulting fee of $400,000, or $4.8 million annually, Profitable Casino was-to

4 |
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im}oice Gé,rdeﬁ ‘(vfi'ty for any fees exceeding the minimum, Between J anuary 1, 2009?and

December 31, 2012, Garden Clty s payments to Profitgble Casino totaled $14,050,000,

 Swallow advised the Bureau that no 1nvo1ces or similar documents exist with respect tothe

payments. -
10, On Deeember 31,2008, Potere LLC (Potere) was formed as a Nevada limited

Hability: company. Its sole member is Peter Lunardi. By anundated Vendor Contractor

Agreement made as of January 1,.2009, Potere agreed fo provide general business consulting to:

~ Garden Clty for 8 monthly minimum consultmg fee of $400,000, or $4.8 million annyally,

Potelewas to ihvoics oh-a morthly basis for a1l houss vorked and to provide services on
Garden éity‘s premises during regulai business hours, Between Januaty '.'1, 2009, and
December 31,2012, Garden City’s payments to Potere totaled $14,050,000, which was equal to
tﬁe'paymeglte made to Profitable ’Caeino. Swallow advised the Bureay that noinvoices.or
similar docutments exist with 1:espeot to the payments, ,

11. On'or about March 8, 2009, Garden City teached a tentative settlement with the City

of San Jose. Under the settlement’s terms, Garden City agteed to pay to a selected charity

$500,000 annvally yntil June 30,2011, Thereafter, the annual payment fo the selected charity

would be the greater of $125,000 or 5,15 -percent of Garden City’s net income before inferest,

{axes, depreciation, and amortization (EBITDA), City of.San Jose officials understood that
5.15 peteent of Garden City’s EBITDA would be approximately $250,000,

12. Gatden City accounted for its payments to Dolchee, Profitable Casino, and Potere as:

expenses, and not as dividends or distributions to its owners. As a consequence of expensing

those payments, Garden Cityfs net income ranged i)etween‘approximately minus 0.31 percent

and 1,42 percent of its gross.gaming revenues between January 1, 2009, and December 31,

2012, For three of those four years, Garden City’s net income was essentially zero, Othier card *

rooms in California of similar size as Garden City reported net income that averaged
approximafely 10 peroen't of gross'gaming revenues over the same period,
13, OnAprlI 1,2009, Dolchec entexed into a licensing agteement for: Bacca;rat Gold WI’Ch:

an California fribal casino, The montbly payment vnder that licensing agreement is $1 200 per
5‘
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; M, Hayden subsequently assigned the patent to Dolchee for no payment.
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table per month. ‘On Tune 1, 2009, Dolchee entered fnto & licensing agteement for Baccarat
Gold with a card room other than Garden City, The monthly payment under that licensing
agreement-is $1,200 per table per month for a minimum of two tables. On November 17,2009
— 11 months after the effective date of the License Agreement described above in patagraph 8 ~
a patent for Baccarat Gold wag issued'to Scott Hayd"en, who is Garden City’s genetal manager.

14. On Novetnber 25, 2009, Airport Parkway Two LLC (Airport Parkway) was. fmmed
asa Cahforma limited liability company, Its sole member is Airport Opportumty Fund LLC
(Airpott Fund), which was formed as a Delawate limited Hability oompany on December 3
2009, Airport Fund’s members alathe Lunardi Trust and the Eric SWallOW and Deborah.
Swallow Family Trust, dated Auigust 31, 2004 (Swatlow Trust), the frustees of which-are
Swallow and his wife Deb’oiiah,~ Each trust owns a 50-percent fiterest in Adrport Fund, Neithet
the Stwallow Trust nor Deborah Swallow has, or has applied for, a state gambling license,.

15, On.J. anuaty 20, 2010, Airport Parkwa¥ closed an $8 million real estate purchase;
Airport Parkway used approximately $2 miflion provided by Dolchee, Pl‘Qf}itabIE, Casino, ‘and

" Potere as a down payment and-financed the $6 million balance with a commercial lender,

Subsequently, on Match 22, 2011, an addiﬁonal financing with that same commércial‘ lendet-
closei The real property was itaproved with a new eight-story buﬂdmg to hause gamblmg,
' enteﬁamment, restaurant, meetmg, office, and other facilities. The property s address was:
changed‘to’v 1887 Matrix Boulevard..

16, As patt of Respondents’ planto operra new casino at 1887 Matrix Boulevard, Casino
MB8trix, Inc; was formed as a Nevada corporation, Its shareholders were Swallow and the
Lunardi Tryst. Less than a month aftcr‘its formation, Casino M8trix, Iric. enteted into a lease
vﬁth( Aitport Parkway to lease 1887 Matrix Bouleverd in its eqtiiEty for an annual rent of
$7,209,572, which equals $70.68 per square foot.- As part of the March 22, 2011 additional.
financing, Casino M8rix, Inc. gave & seo;rityin’teljest in all of its property to the commercial
fender. On September 6, 2011, Casino M8trix, Inc. submitted an mmal aﬁplication fora s’;ate

gambling license to the Commission. The Bureau initiated an investigation in connection with
6
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that application, In Aptil 2012 » after learning that the City of San Jose yiéwed {ransferring a

city gamblmg hcense from one entity to ﬁnothé]l would Tesult i the licenge’ s tefmination,

’ Atrport Parkway and Garden City entered into a lease for 1887 Matrix Boulevatd that was

baokdated to Januaty 1,2011, That lease was substantively- 1dentwal to what Casino MB8tix, Tne:
pr’cvious-lyt executed.

17. On January 21,2010, Team View Playet Setvices, LLC (T¢am View Player Services)
was formed as a California [imited liability company. Its sole merber is Timothy M, Gustin,
OnF cbﬁruai'y 22,2010, Secure Stone, LLC (Secure Stone) was formed as o Delawate limited

lﬁiabi‘lity company.: Its sole member is Debo-ra‘h, Swallow, His address is the same as Afrport

Fund’s, OnMay 1,2010; pursuant fo an agreement dated March 30, 2010, afid signed by Peter

Lunardi and Mt, Gustin, Tea View Player Services agreed to provide third-patty proposition
plé}'t'ef' setvices at Garden 'City On'the same date, Team ViéW'Player, Services enfered intoa
solely by I\{/Ir,f(,}ustm and which, in turn; entered xqtg an agreement with Secure Stone.

18, In Noyembcr 2010, Team View Associates entered into a contract with Optimum
Solutions Consulting; In¢., a Wyoming corporatio/il owned‘soiely by Scott Hayden, who is
Garden‘éi£y’s generel manager and a_key @thp]‘oyge. Team View Associates entered into other
agreements ﬁth entities owned by Mi. Hayden ot: his family membeis, Pursuant to those
agreements, Team Vievs; Associates has paid more than $850,000 s'ince Nbvémber 2010,

Complainant presently is-investigating Mr. Hayden with respect to those paymenis as well ag

-ofher conduct

19. On June 6, 2012, LAX Propetty, LLC (LAX) was formed as a Delaware limited

Hability company.. Tts sole member was-Swallow, Jts address was the same as Secure Stoné’s

,énd‘Ajrport Fund’s. ;I‘hereaﬁer LAX entered into a series of agreements thh HolIyW‘ood Park

‘Casino Company, Ine. (Hollywood Park). The agreements essence was for LAX to lease and

opetaie Hollywood Park’s casino and card room in Inglewood, Caltfornia. Towards

accomplishing that, LAX and Swallow applied to the Commission for'gambling licenses, The

Bureau jnitiated an investigation in connection with thosgapplicat‘i"ons‘
7
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| .;2.0, On August 7, 2012, Garden CEy,&omgbusﬁess as Casiho M8rix, opened a iew
" casino at 1887 Matrix Boulevard, Garden City’s casino operations and offices oceupy less than
half the floors of 1887 Matrix Boulevard, /The remaining S‘_paoeﬂi's empty, but is subject to the
le_aséi desciibed ellbova. ‘ 7 .
21, bn Febraary 21, 2013, and Aptil 18,2013, Swallow aud his agents-appeared at the
Commi‘ssﬁi'on’s regularly scheduled meetings. They made statements intended to influence the
Commissionets® decisions in colﬁédtion withLAX's proposed transactions with Hollywo,oc_{
Parl arid LAX?s and Swallow’s license app‘]ications; The Cominission issued temporary”’
licenses to-Swallow and LAX to opetate Hollywood Park’s casino and card room. On
September 12,2013, Hollywo od Park gave written n@"cice that LAX Wag in default under its
lease. OnDecember 12,2013, the Commission approved a transition agreensent providing for
LAX’s ren}oval 'as Hollywood Park casino’s bpetator;

JURISDICTION

29, Businessand Professions Code section 19811 provides, in part:

(b) Turisdiction, including jurisdiction over operation and
. concentration, and supervision over gambling establishments in this state
arid over all persons or-things having to do with the operations of gambling
establishments is vested inthe commission.

23, Business and Professions Code section 19823 provides:

. (6) The responsibilities of the commission inelude, without limitation,
all of the following:

(1) Assuring that licenses, approvals, and-permits-ate not {ssued
to, ot held by, unqualified ot disqualified persons, or by persons
whose operations ate conducted in a menner that is inimical to the
public health, safety, ot welfare.

(2) Assvring that there is no material involvement, directly ot
- indirectly, with a licensed gambling operation, or the ownership or
management thereof, by unqualified or disqualified persons, or by
persons whose opetations are conducted in a manner that is inimical to
the public health, safety, or welfare.

: (b) For the putposes of this secﬁon, “unqualified person” means a
person who 1s found to be unqualified pursuant to the criteria set forth in

g
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24,

23,

26.

Section 19857, and “disqualified person” means a person who is found to ‘
be disqualified pursuant fo the criferia set forth in Sectiofi 19859,

Businds,s{and‘ Professions Code section 19824 provides, in part:
The commission shall have all powets necessary and proper to enable

it fully and effectually to catry out the policies and purposes of this ‘
chapter, inclading, without limitation, the power to.do all of the following:

£

(b) Farany cause deemed teasonable by the commission, . . . limit,
condition, orresirict any license; permiit, or approval, or impose any fine
upon any person licensed or approved. The commission may condition,,
restrict, discipline; or fake action against the license of an individual owner
éndorsed on the license ceitificate of the gambling enterprise whether or
not the commission takes action against the license of the gambling.
enferprise.,

A PR
Hog Y

‘(d)" ‘Take actions deemed to be reasonableto ensure that no ineligible,

‘unqualified, disquelified, or unsuitable persons are assoclated with:

controlléd gambling activities.
Business and Professions Code section 19826 provides, in,pai*t:

~ The de,pamnent[ 1. ..shall have all of the following responsibilities:

3 A E R
(¢) To mvesugatc suspected violations of this chaptcr or laws:of this:
state relatmg to gambling . . . . -
dok
(e) To 1mt1ate, whete apptopriate, diSmplmaly actions as provided in
thls chapter: In connection with any dlsmphnaly action, the departmient

may seek restriction, hmltaﬁon, suspension, or revocation of any license or
approval, or the imposition of any fine upon any person licensed or

+ approved,

California Code of Regulations, title 4, scction 12554 provides, in part:

(2) Upon the filing witl the Commission of an accusation by the
Bureau recommending revocation, suspension, or other discipline of a
holder of g license, regisitation, petmit, finding of suitability, or-approval,

“(h))

o -chepal'tInent” refers to the Department of Justice: (Bus, & Prof. Code, § 19805, subd.

o

Ac‘cus,ation
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the Comnnssmn shall prooeed undex Chapte1 S (commenoing w1th sectmn
11500) of Part 1 of Division 3 of Title 2 of the Government Code,

ok
(d) Uponia finding of a violation of the Act, any regulations adopted
pursuant theteto, any law related to gambling or gambling estabhshments,
violation of a prevxously imposed disciplinary or lieense condition, or laws
whose violation is materially related to suitability for a license,
fegistration, permit, or approval, the Commission may do any one or more

of the following:

27,

(1) Revoke the license, registration, permit, ﬁndmg of suitability,
orapproval;

(2) Suspend the license, registration, or permit;

L

(3

, (5) Impose any fine or monetary penalty consistent with
" Bysiness and Professions Code sections 19930, subdivision (c)
19943, subdivision (b)

'COST RECOVERY
Business and Professions Code section 19930 provides, in part:

(b) If, after any mvestlgatlon the departmeﬂt is satisﬁed tha’t alicense,
permlt finding of suitability, or: approval should be suspended ot revoked, it

shall file an accusation with the commissfon in‘accordance with Chapter 5

(commencing with Section 11500) of Part 1 of Dmsmn 3 of Title 2 of the
Government Code,

R

(d) In amy case in which the administrative law judge recommends that
the commission fevoke, suspend or deny a hcense, the administrative law
judge may, upon presentation of suitable proof, order the Heensee or
‘applicant for a license to pay the depariment the réasoniable costs of the
investigation and plosecutlon of the case, ‘

. (1) The costs assessod pursnant to this subdivision shall be fixed
by the administrative law judge and may not be increased by the ‘
commission; When the commission does not adopt a proposed decision
anid femafids the case to the administrative law judge, the administrative:
law judge may not increase the amoyint of any 'costs assessed in the
proposed deciston,

10
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27
28

(2) The-department may enforce the order for pay*nent in the
superior court in the county in which the administrative heating was
held. The right of enforcement shall be in addition to any other rights
‘that the division may have as to any licensee to pay costs,

(3) In any judicial ‘action for the recovery of costs, proof of the:
commission’s.decision shall be conclusive proof of the validity of the
order of payment and the terms for payment, .

(f) For purposes of this section, “costs” include costs incurred for any
of the following::

(1) The investigation of the case by the department,

(2) The preparation and prosccutlon of the case by the Office of
the Attorney, Genéral,

SPE CII‘IC STATUTORY AND REGULATORY PROVISIONS:

28, Busmess and Professmns Code section 19850 pIOVLdeS in part:

Every person..,.. . who: receives, directly or indirectly, any

compensation or reward, ot any percentage or share of the moriey or
pr operty played, for keeping, running, or carrying on any controlled
game ini this state, shall apply for and obtain from the commission, and

. shall thereafter maintain, a valid state gambling license, key employee
license, or work permit ., , , . In-any criminal prosecutlon for violation of
this section, the pumshment shall be asprovided in Section 337] of the
Penal Code,

29, Business and Professions Code section 19855 provides, in part:

[E]very person who, by stafute or regulation, is requn ed to hold a state
license shall obtain the license priot to engaging in the actmty or
oceupying the position with respect to which the license is required.

30, Businessand Professions Cod_e;,sectl_on‘- 19857 provides:

~ No gambling license shall be issued unless, based on all the
information and documents submitted, the comrmssmn is satisfied that
the applicant is all of the following:

(&) A person of good character, hoiesty and integrity,

o)y A person whose prior activities, criminal record, if any, -
-reputation, habits, and associations do not pose a threat to the public-

‘interest of this state, or to the effective regulation and control of
controlled gambling, or create or erthance the dangers of unsuitable,
unfair; or illegal practices; methods and activities in the conduct of

Al
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31,

32,

33,

34,

35,

36

jedtel g e S

contr olled gamblmg orin the calrymg on of the busmess and ﬁnancia]
arrangements incidental thereto,

. {c) Aperson thatis in all other respects qualified 1o be licensed as'
pronded in this chapter.

Business and Professions Code section 19859 provides, in part:

The commission shall deny a ficense to any applicant who is
disqualified for any of the following réasons:

(a) Failure of the applicant to clearly establish eligibility and
qualification in accordance with this chapter. :

(b) Failure of the applicant fo provide information,
documentation, and assurances required by the Chief, or fatlure of
the applicant to reveal any-fact material to quahﬁoahon, or-the
sllpplying of information that is unttue or misleading as to a matenal
fact pertaining to the qualification crlterla.

Business audPrpfes&ons Code section. 19866 provides: |

An appllcant for licensing or for any approval or consent required
by this chapter, shall make full and {rue disclosure of all information
to the department and the commission as necessary to carry out the
policies of this state relating to licensing, registration, and contlol of .
gambling.

Business and Professions Code section 19920 provides:

It is the policy of the State of Califotnia to tequire that all

-establishments wherein controlled gambling is conducted in‘this state
“be opetated in a manner. suitable to protect the ‘public health, safety,

and general welfare of the residents of the state, The responsibility for
the employment and malntenatice of suitable methods of opeiation
rests with the owner Jicensee, and willful or persistent use or toleration
of methods of operation deemed unsuitable by the commission or by

Tocal government shall constitnte grounds: for license revocation or
Lothcr disciplinaty action.

BhSihesé and. PrOfeS'sionS‘Code section 19922 provides:

No owner licensee shall operate a gambling enterprise in violation
of atiy provisxon of this ohapte1 or-any regulation adopted pursuant to
this chapter.

Business and Professions Code section 19923 provides:

No. owner hcensee shall operate a gamblmg entelpmse in violation
of any governmg local ordinance,

Business and Professions Code section 19984, subdivision (a) provides:
12 ’
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31,

provide:

38.

39,

40,,

‘Notwithstanding any other prmnsion of Iaw, a licensed gambling
entetpuse may.contract with a third party for the purpose of providing

_proposition playet servicesata gambhng §>stabhshmcnt, subject to the

followmg conditions:

; (a) Any agrecment, contract or arrangement betweena gambhng
enterprise and a third-party provider of proposition player services

$hall be approved in advance by the department, and in no gvent shall .

4 gambling enterprise of the house have any mtercst whether direct or

mdnect, in funds wagered, lost, or won,.
“Cahforma Code of Regulatlons, title 11, section 2070 'subdivisions (a) and (b)

¥

+  Itshall bean unsultable method of operation for-a gambling;
establishment to:

(a) Offer for play any game that is prohibited or made unlawful

by statute, local or dinance, regulation or final judgment by a

competent court of law; [and]

(b) Offer for play any gaming act1v1ty which is not authorized by
the Bureau pursuant to the [Gambling Conttol] Act and these

;reguIauons for play at that gambling establishment[.]

‘San Jose Municipal Code, title 16, sectlon 16.18,010, subdivision B provides:

Tt shall be. 1llega1 for & Cardroom Permities; Owriet, ot Employee
to permit, allow, or suffer the playing of any Controlled.Game except
Permissible Games, .

SanJ ose Mummpal Code, title 16, section 16.18. 040, sobdivision B, provxdes..

,]_E". “No Game shall be played at.any permitted Cardroom unless:
1. Itis listed as a Permissible Game or a substitution is"authorized

by the Administrator pursuant o this Chapter, and

2. Itis a-Controlled Game pursuant fo State: Gambling Law.

San Jose Municipal Cade, title 186, section 16,32.080 provides;

AnApplicant for licensing and every Licensee shall malke full and

tive disclosurs of all information the Administrator requires in ordet to

catry out the requirements and policies of this Title.

- 13
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JIRST CAUSE FOR DISCIPLINE N
AGAINST RESPONDENT SWALLOW’S LICENSE

(Prohibited Interests in the Funds Wagered, Lost, or' Won by a Third-Party Proyider) '

415 Swailow’s license is subject to discipline, pursuant to Business and Professions
Code seotions 19823, 19857, subdivisions (a) and (b), and 19859, subdivisions (a) and (b).
Swallow’sicontinued licensute is inimical to public h‘eéI’ch, safety, and welfars, Swallow is not
a petsoti ,of;good‘,character,‘ honesty; and integrity, His prior activities pose a threat fo the
effective i'éguléﬁén and control of conttolled gambling, and create ot enhance the dangers of
m)suitableag' unfair,,or:illegal_]pragtices,'mcthods, and activities in cgrrying on the business and
financial arrangements incidental fo-the. conduct of controlled gambling, Swallow had an

inditect interest i funds wagered, lost, or-won by Teaim View Player Services, which provided

- third-paity.proposition player setvices to Garden City. Specifically, Secute Stone; a Delaware

limited liafni]ity company the sole member of'whioh s Swallow’s wife, received payments

' - totaling approxnnately $3.6 mﬂhon from Team. VIBW Associates, the'sole member of which is

M. Gustin, Who is Teamn View Playex Services’s sole membel Those payments weré made in

2010;?201 1‘, and 2012. Business and Professions Code section 19984, subdivision (a) prohibits

1 the receipt,of sich payments,

SECOND CAUSE FOR DISCIPL]NE
AGAINST RESPONDENT GARDEN €CITY’S LICENSE

‘(Prohib“itedlnterests in the Funds Wagered, Lost, or Won byra Third-Party Provider)

42, Garden Citys Hoense is-subject to discipline, putsuant to Business and Professions

" Code-sections 19823, 19857, subdivisions (a)-and (b), and 19859, subdivisions (a) and (b).

Garden Cify’s continued licensure is inimical to public health, safety, and welfare. Its prior
activities pose a threatto the effective reguiation and control of controlled gambling, and create

or enhance the dangers of uhsuitable, unfair, of illegal practices, methods, and activities in

| carrying oé the busingss and financial arrangements incidental to the conduct of controlled

gambling, ,I.Garden Cityha(i‘a direct or indirect interest in funds wagered, lost, or-won by Team

View Playcr Services. Specifically, Garden City’s third-paity provider contract provided for
14
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Team View Player Services to pay $2,226,000 annvally. Of that amount, 50 percent, or

$1,113,000, purportedly was paid for parking, a d’gasignated area on the casino floor, and-use of

casing ared for meetingswith employees, Infact, Team View Player Services’s employess
were not allowed to parl on the Casiho M8tiix propeity, and Team View Player Services

incteased theit competisation to, offset the ‘costs of parking offsite, Moreover, Team View

Player Sél‘vices did, and does, notuse the casino area for employee meetings, Team View

Playef‘SQl‘?iGes?s designated érea on the premises is 400 square feet, In Sum,‘(}'arden City
receives m?rg than $1.1 mil‘lion annually for renting 400 square foet; that fee is substant"ially‘
disptopottionate to, the facilities provided, Business and Professions Code section 19984,
subdivision (a) prohibits the receipt of such payments, o

. THIRD CAUSE FOR DISCIPLINE
Co AGAINST ALT, RESPONDENTS’ LICENSES

(Pl o]ublted Tnterests in the Funds Wager ed, Lost, or Won by a Third-Party Prmudel) )

43, Respondents’ licenses are subject to discipline, pursuant {0 Business and Pr-ofessions
Code sections 19823, 19857, subdivisions (a) and (b), 19859, subdivisions (a) and (b), and

19920. Each Responident’s continued licenisure is inimical to public health, safety, and welfare,

RespOBderi_ts? priot activities pose.a threat to the effective regulation and contiol of controlled

' gambling, and create or enhance the dangers of unsuitable, unfair, or fllegal practices, methods,

and activities in calrying on the bﬁsiness and financial arra;lgcments- incidental tothe conductof -
controlled »gamblmg, Respondents knew-of, should have known of, were willfully igtiorant of,
allowed to oecur, assisted, abetted and/or tolerated other Respondents hawng direot o inditect
interests in funds wagered, {ost, ot won by Team View Player Sel vices as alleged above In
‘vwlatxon of Business and. Professions Code seonon 19920 each Respondent failed to fulfill his,
her, or its responsibility to employ and maintajn suitable methods of operation by-willfully and
persistently tolerating methods of operation that allowed receipt of payments prolnblted by )

- Business and. Professions Code section 19984, subdivision (a).

5
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FOURTH CAUSE I I‘OR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

 (Providing Falso or Misleading Information to the Bureau)

44, Swallow’s'licensef is subject to discipline, pursuant to Business and Professions Code
sections 19823 19857, subdivfsionS‘(a) and (b), and 19859, mlbd‘ivisioﬂs (a) and (b) ‘

a person of good character, honesty, and Jntegnty and his prior actmtles pose a-threat to the

-~ effective 1egulat1on and control of contlolled gambling, and create or enbance the dangels of
unsmtable, unfuir, or illegal practices, methods, and activities in carying on the busitiess and

financial arrangements incidental to the conduct of controlled g'ambhng Swallow, oi' hi

agents, supplied untrua or misleading information as to matenal facts pertaining to his

- qualification cntena Speclﬁcally, the false or misleading information ineluded, among other

things and without hmnatlon, the following:

(a) Swallow represented that a written accountant’s opinion existed regarding the
prioiﬂg for certain dealings between Gatden City and entities affiliated with or conirolled

by Swallow. Iniesponse to the Bureau’s repeated requests, Swallow made misleading

statemments as to the opinion’s existenee, No wrritten opinion has been provided,

(b) In alicense application signed on-July 6, 2012, Swallow represented that he was
separated from his wife, Deboi‘ah;S_waIIQ\va In' July and Atgust 2013, when responding to

“ the Bureaw’s inquiries, his agents repeated the répre’s‘entatioﬁ that Swallow was separated

from Deborah. Swallow; in doing 5o, they gave d1ffe11ng sepalatlon dates, However; ~ ’
R

Swallow and Deborah Swallow were not sepatated. Instead, they moved from California

toNevada, hv.edﬂlere in the same house, returned to California, and lived together in the

same residence, On October9, 2013, Debmah Swallow filed for dissolution of their '
mamage in Los Angeles County, Supenor Court, In the dissolutiosi matter; both she and
Swallow have declared under penalty of pesjury that theirdate of separation was Qctober

8,2013.

16

Accusation




T S T U OO CURE N C SR S S . OGO
& W At kAW NS S 0B e 3R e R I

S e T N R

(o)‘ Swallow’s agent repregénted_ to the Bureay that payments exceeding $1.4 r;n'Ilion
received by Deborah Swallow in 2010 fiom. Secute Stone related fo the sale of het dental
praotice. Those payments did not relate 1o the sale of her dental practics; the payments "
cameindirectly from Team View Player Services in violation of Business and Professions

Code section 19984, subdivision (a).

(d) By letterdated July 10, 2013, Swallow’s agent-reﬁfesented that Deborah Swallow -

had “no interest in Casing MB8irix” atid that her business affairs wete independent of
Swallow’s, Hlet business affairs were not independent of his in all respects. For example,
at the time of the représentation, Deborah Swallow was a trustee of the Swallow Trust,
which had a 50-percent membership iﬁteres{t in Airport Fund, which in turn was the"‘qnly
member of Arport Parkway, which owns 1887 Matrix Boulevard, Additionally, the
‘Swallow Trust recéived,atleastiﬁ$3‘2mﬂl‘i"aﬁ in indirect payments firom Garden City
through Dolches, As a further'example of the dependence of their business affairs, filings
with the Nevada Sectetaty of State report that Deborah Swallow’s personal property -
seeures repayment of loans made to Casino M8trix, Inc, and Airppl;t Parkway.,

e Swal]qw'r@presénted~ that certain games and software licensed by his affiliates,
Dolchee and Profitable Soﬁwarc, ‘wetre confidential and,pro:pﬂfietary, and had combined

fairvalties excéeding $90 million, The games and software were not {reated as

* confidential and did not have the fair value represented by Swallow, Thetotal cash

investment in developing the games and software was approximately $15,000, No money

had been paid for the patent assignment for Bacgar‘at Gold, That game was provided to

) other}casinos-for $1,200 per table per month. Inresponse to the Butsaw’srequest,

Swallow niever provide‘t}l atty written confidentiality, nondisclosute, trade secret, or gimilar
agfef%rﬁents‘betweeh either Dolchee or Profitable Software, on the one ﬂi;and', and any
pgSoanhO had-participated in the development, programming, or maintenance of the

games or software, orvhe other..

() Swallow 1‘ep1:esenfe<iirthavtj the payments made by Garden City to Profitable Casino

were based upon the proprie‘(al’yinaun'e and competitive advantage derived from software

17
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pr owded by Pmﬁtable Casino, AII ora pomon of the payments to P1 oﬁtablc Casmo Were
dividends or distributions paid to Swallow. Nonetheless, they 'WGIG expensed by Gatden
City. The payments te Proﬂ’gable,,Casmo were equal to payments made by Garden City to
Potere. No justification or substantiation was required for the payments made to Potére,

Those payments were based on Garden City’s cash flow and nef ificome; they in effect

' weie: dlvldends or disfributions paid-{o Pefer Lunardl that also were expensed by Garden

Clty ‘

(g) Swallow caused a valuation of games and softwale owned by Dolchee and
Profitablé Casino to be pr c;paned by Grant Thornton (GT Repott) and submitted ta the
Burean, The GT Report was false and misleading, Among other things, it represented
that Garden City licensed a riumber of card games from Dolcliee, including Baccarat

Gold, Double Hand Poler Gold, Pai Gow Tﬂes Gold, Texas Hold’em Gold, and Omaha

. Gold, (collecﬁvely', Dolchee Games) and that those games had unique rules, betting

options, and Visual Iayouts‘ which are variations of some well-known casino games. ‘But

only one of Lhose games — Baccarat Gold —was patented or copyughted (Garden City
never has received approvals from the Bureau to play ‘the Dolchee, Gameslmom as Pai
Gow Tiles Gold, 'Texas Hold*em Gold, or Omaha Gold, Garden City néver has reéeiVGd
approvals frorn the City of San Joseé to play any of the Dolchee Games other thanBacceu at!
Gold. The versions of the Dolchee Games, other than Baccalat Gold, approved by the
Bureau for play at Garden’ Clty' did not have any unique ml,es ot betting options,

‘ (h) The GT. Repql‘tmpresented@ that Garden City Hcensed Pai Gow Poker and
Ultimate Texas Hold’em games:fmm‘ ShuffleMastet, a‘—welléknown provider of table

games ‘to California eard rooms; and then turned those games ovet to Dolchee for

rebraudm g.. In preparing the valuation, G1 ant Thornton was acting as an agent of )

Swallow; who was the source of information that it used, 'The GT Report was false and

misleading with tespect to the so-called “rebranding™ of ShuffleMaster games. In tru;uh,

ShuffleMaster’s agreenients provide that a “Customer shall not make any mo diﬁcatioq t0

- the [game], nor shall it remove of teproducethe [game] . , . Under its ShuffleMaster

18
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agreements; Garden City had‘ﬁo“ powei1o sublicérise the games, In response to the
Bureay’s requests, Swallow failed to provideiany'dbgumcntgt}on showing modification,
rebranding, or sublicensing of games provided by ShufﬂeMaéter or any other vendor,
('i_) The GT Report foprosented that between January 1, 2010, and December 31,
2012, Garden City made payments totaling $9,050,000 each'fo Profitable Casino and
Potel':e.,, ﬁowever, during the Bureau’s investigation, SWallow represented that for the:
same period, Garden City’s payments ,t'oit'all@_d‘ $8,950,000 each to Profitable Casino and
'Poter"e. . ' h

(i) The GT Report represented that in 2010, Garden City thade payments totaling |

‘apptoximately $8,7 million to Dolchee. However, du‘rin’g‘ the Bureay’s investigation,

Swallow.represented that for the same petiod, Garden City’s payments totaled
approximately $7.2 million to. Dolehee.

(k) The GT Report 1'epresen’;ed. that Dolches provided gaming analytical software to
Garden City, The GT Report concluded that the gaming analytloal software’s ‘fair” value
was $29.5 million, The GT Report was false and misleading with respect to the so-called
“gamingvanalytiqal; égft@qra;’"‘ The agresment between Dolchee and Garden City granted
a licerise to play-the Dol@hee Games. That agresment provided nothing for, and did not
mention, gaming anslytical software, In response to the Bureau’s roquest that he “state:
the reasons fot fhé payments and: the amounts of any 'pay‘m,ep:ts that'wers not fuade undet
the ferms of the License Agreement,” Swallow pfovided'n‘o,{easims thus inéiCaﬂng that all
payrréentS:ﬁ{om Garden City to Dolchee were under the agreement’s texms, At the:

Com{nission’:s Febfuar-y 21,2013 n.?{eefing, Swallow stated that Dolchee developed a

bagcarat game for ngeat Garden City, which had paid $5 million for the tight to use that

game. Garden City’s financial Lstafementg for 2009, 2010, 2011, and 2012 repértéd the
payments to Dolchee as*licensed game fées, » Dolchee’s tax teturns listed its principal
business activity as “gaime patent holdings.” ‘ '

() Tn connection with his license application, Swallow provided the Bureais with

attachments showing that Airpert Parkway’s loan balance on 1887 Matrix Boulevard was
19
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$2,869,702,50.. In truth, Alrpoﬂ Pat kway had entered into commermal loans exceedmg

$23 million that wete secured by, among other things; its real and personal property,

including eny leases for 1887 Matrix Boulevatd, as well as all securities owned by

Swallow, Peter Lunardi, and Jeanine Lutiardi. Additionally, according to filings with the
C:aiifb,rnia Sectetaty of State, Garden City’s personal _prop.éttyr sécired payment of at least

otte Gommereial loan'provided to'Airport Parkway.

FIFTH CAUSE FOR DISCIPLING
AGAINST RESPONDENT SWALLOW’S LICENSE

(Fﬂl]lll ¢ To Provide Information and Documem‘aﬁon Requested by the Chief)

45, Swallow’s license is subject to discipline, pursuant to Business and Professioris Code

- sections 19823, 19857, 311bdiviéions (a) and (b), and 19859, subdivisions (a) and (b).

: Swallgw;srcon‘_cinued%lic__ensure s ininiical to public health, safety, and welfare, Swallow is not
a-person of good character; jjiﬁnesty, and {ntegrity and his prior activities pose é,threat'tjo the:
-effective 1'§gul‘ation and control of controlled gambling, and‘oréatc or enhance the dangers of

utishitable, unfair, of illegal practices, methads, and activities in carrying on the businiess and

financial artangemets incidental to the conduct of controlled gatnbling, Swallow, ot his
agents, failed to provide information and documents requested by the Bureau acting on the
Complainant’s behalf, Specifically, the information and documents requested, but not

piovided, included, among other things and without limitation, the following: ‘

(a) The Bursau: reqUested ‘that Swallow state whether monies provided by his and

P6161 Lunaldl s affiliates in connection with acquisition;, constryction, or improvement of

1887 Matrix Boulevard. were gifts investments, 01"cap1tal contributions. The amounts.

totaled more than $2 million, Swallow failed to p1ov1de the Lunested mfommtmn

(b) The Buregu 1 equested that Swallow p10v1de coples of any secumy agreement and

financing statement relating to any collateral that was pérsonal property given for each

loan made in connection with 1887 Matrix Boulevard’s acquisition, constraction, ot

improvement. Swallow failed fo provide the requested documents.

20
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(e) The Bureau asked Swallow whether any loans entered into'ifi connection with

1887 Malrix Boulevarci ’s apquisition, co‘nsu‘uqti'on,‘ ot impravement were collateralized

‘with or secured by any assets or 'ﬁropértyi held by Garden City. The Bureau requested

that, i so, Swallow provide copies of all documents tﬁlaﬁng to the loans, Swallow failed
tinr(;VidB the requested information and documents;

(d) The Bureau requested that Swallow proiyide copies of ceitain doguments relating
to loa;ns ot fndebtedness made or incuried by Casino M8itix, Toc, in connection with 1887
Matrix Boulevard’s aoquisiti‘on,r construction, of :i:rppmvﬁment; that was—s,e‘cu;'ed‘ or
coﬂaéei‘alized with personal property. Swallow provided some, but not: all, dq cuments,

(¢) The Bureau asked Swallow to provide certain information with respect.to games,
licensed to Gaiden City for play including, among roj’c‘her‘ things, the name and GEGA.
number of f;adﬂ'gamc‘, Swallow failed to provide all information, i

(f) ‘The Buteau asked Swallow to—provide‘sp‘ediﬁc inforrmation with tespect to each
game licensed fo Garden City by Dolchee.. The requesfed information ineluded the.
game’s name, GEGA. number and the date of approyal for play, the date the ‘game was
first played, and patent information, Swallow f@iléd to provide any of the tequested
information. '

(g;r,) The Bureau requested Swallow to provide copies of all documents relatiig to or
evidencing monies that he ot any, of his affiliates paid to or received from certain exititles.
Swallow failed to provide any of the requested documents, '

(h) The Burean 1equested Swallow 1o provide mfoxmatlon about, including
agreements or inyoices underlymg, payments 1ecewed by him or any of his affiliates or
immediate falmly from any third-party prov1der of p1 oposmon player servwes orany
petson or entity affiliated with & thir d~party provider of pr oposmon playe1 services.
_SWallow failed to provxde the requested information and documents, |
| (i) The Bureau requested Swallow to provide the wrltten accounfant’s opmion that he
had repre esanted to the Commission existed, Despite multlple requests, Swallow did not

p1owdc the: requested,mmenoplnmn, Iﬂtum’gely, Swallow advised that the writtén.
21 ’
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dpiniondid‘not:exist as‘pltéviously-represented and,m eEéct; conﬁmedthat heh;,d
provided false ot misleading information to both the Bufeau and the Commission, ‘

(i) The Buteau teqiiested Swallow to provide an accountant’s fair matket
determination of cettain transactions with ‘aﬁi‘lia‘t‘e‘s; The Bureau specifically re!qucsted a
valyation baéed uponr'whata wil,lfmg buyer ot-user would pay to a willing se}ler or vendor
d‘ealig:ag at arms® length when neither was acting under compulsion to enter into the subject
transactions, Swallow failed to provide the requested fair'market valuation. Instead, as
alleged in paragraphi 44 above, he cavsed the GT RepO,IﬂT‘,‘Which‘ is false and misleading, fo
‘be provided to the Bureaw

A SIXTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

* (Unqualified for Licensure)

46. Swallow’slicense is subjéct to discipline; pursuant to Buisiness and Professions Code
sections 19823 and 19857, subdivisions (a) and/or (b). Swallow’s continued licensure is
inimical fo public health, safety, and welfare, Swallow is not a pcfsqn of good charactet,
h(i)n‘csty',‘and integrity and his prior ativities pose éthreat to the effective regulation and control

of controlled gambling, and create or enhance the dangers of vmsuitable, wnfar; or i]legai

- practices, methods, and activities i catrying on the bisiness and financial artangements

 incidental o the conduct of controlled gamibling, In addition to the acts and omissions alleged

above; Swallow’s conduct in his affaits demonitrates that he is unqualified for licensure, That

- conduct includes, among other things and without limitation, the following:

@ 'Swallow,‘ directly or through his agents; repeatedly provided false or misleading
information to the City of San Jose. This includad, without limitation and as'an example
only‘,‘ on Septernber 23, 201 (f,"’at 9:06 a.m., Swallow sending an email to DeamiarSantana, )
City éf San Jose. He attached what he yeprésented to be a’“s!igned‘ eontract” and wrote: |
‘fPlcqge“noté. the significant amount of money we ate spending,” The g‘ttachm;ant? included

“Appendix A Hardware Costs,” which showed a total of $358,615.71. .Appendix A,

22

Accusation




-]

10 |
1L

12

13

14
15
16
17
18
19
20

21 1

22
23

24 |
25 |
26

27
28

O 0 NIty U A W

‘however, had beeit altered by $300,000 ~ i.e., from $58,615.71 to.$358,615.71. Later, at

11:20 a.m, en the same da‘j' Swallow emailed instructiors to one of Garden C'_ityf‘s agents
to send the editod Appendix A to the City of San Jose, - | 7‘;

(b) On May 7, 2012, during 4 residency audit conducted by the Cahfmma Franchise
Tax Board (FTB), Swallow represented that he was ofy the board of director’s of Garden
City but ‘»‘not',a&voﬂcing‘/li‘eensedl on site einployee,” He also represented that he did not
havea license to work on the C;iarden City premises, had swrendered his emp]eye‘e licenge
in 2008 and was “no longet allowed to work o site.”” He further represented that he fiad.
a sett[ement agreement with the City of San Jose under which he surrendered the license.
He additionally represented that he was not m\{olved in the operations of Garden City and
did not spend any time thete, Swallow has been licensed coritinuotsly by the
Commission since 2007, Neither the Commission nor the City of San Jose prevented him
frotn beitig on Garden City’s premises. Moreoyer, despite these representations to the
FTR, Swallow has asserted that b has worked tirelessly {0 turn Garden City into a
sucoessful and pmﬁtable endeavor He furfher has asserted that he has worked hald 1o
reyiteliZe, and has becn a watchful e{cewai‘d of, Garden City by improving and streamlining
its business operation, {raining its workforee, and expanding‘it's customer base.

() Swallow, directly or through agents, made false and misleadmg staternents o the

Cominission. Among other things, Swallow represented to the, Commission that an
'accoummg fitm had prov1ded the pricing model that was used to defer mine what to charge

' Garden City for Piofitable Casino’s sofiware and Dolchee’s games, Swallow furthier

represented that he had a wiitten opinion of value from his accountant’s firai, These
repre‘_semations were false. Swallow? s accountant Tépresented that m.‘e,asu,;:es putin place
by Swallow and Peter Lunatdi increased profits, ot “the bottom line,” by $13 million
betweett 2008 and 2009, Tn frufh, {hie net profits — i.e., the bottom line— declined from
approximately $1.7 million in 2008 to approximately $37,000 in 2009, That was a 97.8
petcent decline. As-a further exatmiple, Swallow represented to the Commission that be

had documents evidencing certain consulting services provided by Casino M8titx, Iric, to
23 ' ’
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Dolchec, as well as a con’a act for the payment of approx1mately $6 mllhon by Dolchee for
those services. Despite his agreeing to do'so, Swallow never provided such documents or
oon&aqt to-the Bureay or the Commission.

(d) Swallow, directly or through agents, engaged in patterns and prac’tices‘that.

demonstrate a substantial distegard for prudent and usual business conirols and oyersight,

* His pattems and practices included creating layers of entities and self~deahng His

patterns and practices also included financial deahngs involving millions of dollais that
were not documented. Such undocumentéd transactions include, among others and
without Timitation, ‘paying oonsultipg» fees without written consulting agreements, paying
rents WithO,ll,t,,leas‘es,"making equity contributions without rel‘,atec‘l,wrvit‘ten agreements, )
aﬂvan'cingj or providl'hg monies for the benefit of affiliates without notes ot sitilar V'vri_tten
agreements; paying out millions of dollars without invoices, engaging in transactions with -
related parties at unfair-and inflated prices, and reporting inaceurate and incomplete
informatfoﬁ' to governmental agencies, , _

(¢) Swallow, directly or through agents, submitted frandulent information to state and
federal ’taiing aythorities. Exaj;ﬁplcs include, but are not limited o, matters alleged in this
subparagraph, Swallow was designated as Dolchee’s “Tax Matters Partner.” For 2016,
Garden City’s financial statéments teported payments totaling approximately $8,7 miillion
to Dolchee, which rc;pi;r,tcd“ approximately $6.5 million in gross receipts on its federal tax
return—a $2.2 million or 33.8 percent undersreported difference.. On the same return,
Dolchee reported that it paid, and therefore deducted, $3.2-million for “consulting”
servfces._ In 1esponse to.the Bureau’s 1equiost, Swallow pro&idejd information regarding

the consulting fees: “That information demonstrated that (1) apptoximately $500,000 in

‘ fees wete pald without invoice or written agreement and (2) $2,750,000was paid pursuant

toa settlement agreement; which did not denominate the payments as bejng fbr consulting

semces The lawsiit that was settled alleged an entitlefent to what in effect were finders

fees such foes p10pe11y are amomzed and not expensed.. Importantly, Dolchee was not a

party to the settlement, In 2011, Garden City’s financial statements reported payments
24 )
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totaling $11.8 million to Dolchee, which reported. approximately $11.4 million in ggossr
receipts on its federal tax return. On the same return Dolchee reported that it paid, and
therefore deducted, $1.1 million forrent and $5.7 million for “consulting” services, In
response to thie Burean’s i‘qquesf, Swallow provided information showing that Dolches
cfundéfd $7, 6‘30 000 as“‘E‘quity Funding Contribution[s]” for 1887 Matiix Boulevard;
Swaliow also responded that all funds for Casino M8trix, Inc, to pay rent to Alrpoit
Pmkway came from Dolghee, Casino’ MS8trix, Tric, pald mote than $7.3 million i in 1ent in
201 1 Neither equity. contributions not monies advanced, loaned, ox otherwise provided o
anothel entity 1o use £or its own purposes or benefit are deductlble Morsovet, the stm of

the “Equity Funding Contributiens™ and deductions takeén on Dolchee’s tax returh excéed

its reported income for 2011 by more than $3 million or 26.7 percent,

(®) Swallow aided, facilitated, tirned & blind eye to, or benefited from Team View
Player Services’s violations of the Act or regulations adopted putsuant to the Act,
(g) Swallow alded, facilitated, turned a blind eye to, or benefited from accounting for

self-dealing and related party transactions, and the self-dealing itself, that had the effect of

aninimizing payments to bemade to charity pursuant to the settlement reached with the

City of San Jose, Throughthe self-dealing and concomitant accounting, Swallow -

facilitated Garden City’s failute to abide by, and perform, the covenant of good faithand |

fait dealing inherent in its settlement agreement with the City of San Jose,
(h) Swallow aided, facilitated; turned & blind eye to, or benefited from acts and
omissions:that violated San Jose Municipal Code, jcitle 16.

(1) Swallow alded, facilitated, turned a blind aye to, ot benefited from monies. derived

from’ the play ot car rymg on of a controlled game that were paid mdlrectly to the Swallow:

Trust and/or Deborah Swallow, and nelther was Ticensed as 1equhad under the A_ct. .
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SEVENTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’'S LICENSE
(Disqualified for Licensure) “

47, Swallow’s license is subject to disclpline, pursuant to Busi"ness‘al'ld Professions Code

sections 19823 and v179859,:;subdivisi'on (), Swallow’s'contintied Iicensure; is inimical to public

. health, Safcty,‘and welfare, Swallow is not a person of good character, honesty, and infegrity -

and his prior activities pose a threat to the effective regulation and control of controlled.

gambling, and creato or enhance the dangers-of unsuitable, unfe{ir, or illegal practices, methods,

1

and activities in-garrying on the business and financial attangements incidental fo the conduet of

coiifrolled gambling; Swallow kniew of, should have known of, was willfully ignosant of,

 allowed ta ocout, assisted, abstted and/or toletited the acts and omissions alleged above, He

fostered a'culture of operating in disregard of the laws applicable to gambling;

" ~ EIGHTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT PETER LUNARDY'S L.ICENSE

(Unqualified for Licensure).

48, Peter Lunardi’s license is subject to disoipﬁiie, putsuant to Business and Professions

.Code sections 19823 and 19857, subdivisions (a) and/ot (b). Peter Luridard(’s continyed”

licensure i infimical to public health, safoty, and.welfare.. Peter Lunardi is not a person of good

chavacter, Honesty, and integiity and his prior activities pose a threat to the effective regulation

" and contro] of controlled gambling, and create or-enhance the dangets of unsuitable, unfair, or

illegal pracfices, methods, and activities in cairying, on the business and financial arranpements

 ineidental to the conduot of éontiolled gambling: I additiofi to the acts and omissions alleged

- above, Petér Lunardi’s conduct demonstiates that he is uhqualified for licensure. That canduct.

includes, among other things and without limitation; the fo lowing;
(8) Peter Lunardi, directly ot through ageits, engaged i1, aided, or acccpte&rthé‘!
bé;leﬁtsof patteins and practices that demonstrate a ;ubstanﬁal‘ disregard for prudentand.
usual bUSinqs:g} controls and o‘versig‘ht‘, ‘Those pattetns and practices included Ereatmg

layers of entities and self-dealing; Those patterns and practices also included financial
26
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'dealings involving millions of dollats that weie not doguitiented, Such uwndecutented

) ‘ansactions include, among others and without limitation, paying consulting fees without

‘written consylting agreements, paying rénis without leases, making equity contributions
without related wilttén agrecments, advancing or providing monies for the benefit of
affiliates without notes ot similer wiitten agreements, paying out millions of dollaré
wi{hgut:invqiccs, engaging in fransactions }Vifhﬁrelgtéd p;rties atrumfair and inflated ,pticésg
and reporting inaceurate and incomplete information to governmental agencies,

(b) Asa mc‘mbc;r,o‘fDol‘cht;earjPetelt‘ Lunardi bgﬁeﬁted from ‘SWallow, or their g'gsxats,
submitting fraudulent information to-state and federal taxing anthotities, Examples

include, ‘b‘ut,'a'xje not limited to, mattets alleged above int paragtaph 46(e), ‘That paragraph

iy incorporated herein by teference.

() Peter Lunatdi aided, facilitated, turned a blind ye to, or benefited from Garden
City’s:arfd Swallow’s viclations of the Act.ot regulations adopted pursuant to the Act,
Peter Lunardi knew or should have kaown, facilitated, or turned a bijnd eye ta, Q.I‘
Benefifed, ot stood to benefit, from the acts and omissions alleged in paragraphs A4(a),
44(e), 44(:6); 44(g), 44(h), 44(k), 44(1), 46(a), 46(c), 52, and 53, Those paragraphs are.
incotporated herein by reference. - :

(d) Peter Lunardi aided, facilitated, turned a blind eye to, or benefited from Teati.
View Player Setvices’s violations of ithe Act or tegulations adopted pursuant to the Act,f
He signed the contiact Wwith Team View Player Services on behalf of Garden Ci:ty. “
Through the Lunerdi Trustand the distbutions or dividends paid through Dolches and
Potere, he benefited, or stood to benefit, from payments received by Garden City that were
prohibited by Business and Professions Code seo‘tioﬁ 19984, subdivision (a)."

(¢) Peter Lunadi dided, facilitated, turned 4 blind eye to, of benefited from the

‘accounting for self-dealing and related party transactions, and the self-dealing itself, that

‘had the effect of minimizing payments to be made to charity pursuant to the settlentent

redohied with the City of San Jose. Through the self-dealing and concomitant accounting,

Peter Lundardl facilitated and aided Garden City’s failute to abide by, and perform, the

21 oy
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‘ covenant of goad faith and fair dealing inherent inits settlement agleement vnth the Cxty
of San Jose: |
() Pefer Lunardi a’ided facilitated, or tuined & blind. eye'- {0, or benefited from acts and
omlssxons ; that yiolated San Jose Mumelpal Code, ntle 16. Those acts and ormssmns aie
alleged iri pavagraphs 46(a), 52, and 53-of this Accusatlon and incorporated herein by
reference, i
(g) Peter Lunaldl aided, facilitated, or titned a blind eye to monies. denved from the
" play or eauymg on.of a.contr olled ganie that was paid indirectly to the Swallow Trust

and/or Debotah Swall OW, and neither was licensed ag required under the Act.

: NINTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT PETER LUNDARDI’S LICENSE

(Disqualified £ or Licetisure)

49, Peter Lunardi’s license is-subject to discipline, pursuant to Business and Professions

Code sections 19823, 19859, subdivision (8), and 19920.. Peter Lundardi’s continued Ticensure

is inimical to public health, safety, and welfare, Petet Lunardi is not a person of good character,

honesty, and integrity and hig ptior activities pose a threat fo the effective regulation and control
of controlled gamnbling, and create or enlhance the"dangerspfﬁhsuit‘able, unfair, or illegal

practices, methods, and activities in carrying on the business and financial arrangerents

_ ‘inci dental to fhe canduct"of cofiftolled gambling. Peter Lundrdi knew,of,.stiould have known

of, was wﬂlfu}ly 1gn01aut of, allowed to ocout, assisted, abetted and/or tolerated the acts and
omissions alleged in pmaglaphs 43, 44(&), 44(dy, 44(e), 44(1), 44(g), 43(), 44(k), 44(), 46(&1),
46(c), 46(d), 46(e), 52, and 53 Those pmagmphs‘aremcm parated heiein by reference. He

fostered a eulture of operating in disregatd of the laws applicable to gambling,

8
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TENTH CAUSE FOR. DISCIPLINE ‘
"AGAINST RESPONDENT JEANINE LUNARDI'S LICENSE

U nqualifled for Licensure)

50, Jeaninie Lunardi’s license s subject to discipline pursuant to Business and
Pxofessmns Code sections 19823 and 19857, SudeVISIOIlS (a) and/or (b). Jeaning Lundaldl 5

contmued hcensure is {nimical to pyblic health, safety, and welfare, Jeanine Lunardi is not a

- person of good character, honesty, and mtegrltyand her prior adtivities pose a threat to the

effective regulation and control of controlled gambling, and create or entiance the dangers of

unsuitable; vnfair, ot illegal pracﬁ,lces? methods, and activities in cattying ou the business and

financial anangements incidental to the conduet of controlled gambling. In addition fo the acts

arid omissions alljeged above; Jeanine Lunardi’s conduct in her affairs demonstrates that she is

unqualified for licensure, That conduct'inclucies,: among othe_y things and without limitation, the

following:.
| (8) Jeanine Lunardi, directly or through agents, engaged in, ‘aided, or accepted the

benefits of patterns and practices that dsmonstiate a substantial distegard for prudent and

usnal businiess controls and oversight. Those patterns and practices include orcaﬁhé; layers

of entitjes and self-dealing, Those patterns and practices also included financial dealings

inyolving millions of dollars that wete not documented, Such undocurhiented transactions

include, amotig chéfs and without limitatiQn;,pa}éfng consulting fees withoutvsirittég
consulting agreetnents, _pa&iﬁg‘;entswithouf leases, making equity contributions without
reldted written agreements, advancing or providing monies for the benefit of affiliates
without notes or similar ;aaitten agreements, paying out millions of dollars Withoﬁtf
invoices, engaging i tiansactions with-related patties at unfiir éng] inflated prices, and
reporting inacourate and incomplete information to governmental agencies.

(b). Jeanine Lunardi benefited from Swallow or'their agents, submitting fraudulent
information to state and federal taxing authorities. Examples include, but are not limited
1o, matters. alleged above in pa1 agraph 46(e), That patagraph is mcorporated herein by

reference,
29
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(c) Jeanine Lundardi aided, facxhtated tulned a blind eye to, ot beneﬁted flom ,
Garden City’s and Swallow’s violations of the Act or regulations adopted pursuant to the |
Act, ;‘Ie;anifncs‘ Lundaldx knew or should have known, facilitated, or turned a bind eye to, or
benegited, or sfood to benefit, from the acts and omissions alleged in paragraphs.44(f),
44(1), 46(a), 52, and 53, “Those paragraphs are incbrpgrated herein by reference. -

_(d)’ Jeanine Lunard] aided, facilitated, turned a blind’ey¢ to, or benefited from Team
Viev‘vl Player Seivigés’s violations Aof tﬂe Act or regulations adbjptedipursuant 1o the Agt;~
Throygh the Lunardi Trust and distributions and dividends paid to Peter Lunardi’s
affiliates, she benefited, or stood to benefit, from pz'tyments received by Garden City that
were prohibited by Business and Professions Code section 19984, subdivision (a).

(e) Jeanine Lunalch atded, facilitated, turned a blind eye to, ot benefited from the
accounting for self dealing and related party transactions, and the self-dealing itself; t that
had the effect of minimizing payments to be made to chiarity pursuant to the settlement
reached with the Clty of San Joge, Thigugh the self-dealing and concomitant aocountmg,
Jeanine Lundardi facilitated and aided Garden City’s failure to abide by, and pexform, the
c‘ovéjglantiof good faith and fair dealing inherent in its settlement agicement with the City

~ of San Jose, .

() Jeanine Lunardi aided, facilitated, turned a blind eye to, or benefited from ots
and omissions that Viola’péd San Jose Municipal Code, title 16, Those acts and omissions
ate alleged in ﬁaﬂagt@hs:%(a), 52, and 53 of this Accusation and incorporated higrein by
reference. ‘ .

_ ELEVENTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT JEANING LUNDARDI’S LICENSE

(Disqualified for Licousnre):

51. .Jeanine Lunatdi’s license is subject to discipline, pursuant to Business and

.Professmns Code sections 19823, 19859, subdivision (a), and 19920, J eanine Lundardi’s

t

comtinued hcensme is: mumcal o public health, safety, and welfare, Jeanine Lundardiis not a

. person: of good character, honesty, and mt,egﬂt‘y and het priol activities pose a threat to the

30
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effective regulation and control of confrolled gambling, and create or enhance the dangers of

unsuitable, unfair; ot illegal practices, methods, and activities in catrying on the business and

financial a;ralige1né11£§ iricidental to the conditet of controlled gambling, Jéanine Lunardi knew

of, should have known of; was. WinuIIy igﬁol‘ant of, allowed to pocut, ESSisfed abetted an‘d/or

tolerated the actsand omissions alleged in'paragraphs 43, 44(0), 44(1),.46(a), 46(d), 46(@) 52,

and 53, Those paragraphs are incorporated herein by reference, ‘She fostered a culture of

‘opefating in disregard of the laws applicable to gambling

TWELFTH CAUSE FOR DISCIPLINE.
AGAINST RESPONDENT LUNARDI TRUST’S LICENSE

(Ungualified for Licensure)

52, 'The Lunardi Trust’s Hoense is subject to. diseipline, putsuant to Business and

' Professions Code sections 19823 and 19857, subdivisions (a) and (b). The T amiaedi Trust’s

continued licensure is inimical {o public health, safety, and welfare,, Its prior acfivities pose:a *

‘thieat to the effective tegulation and control of controlled gambling, and create or enhance the

dangers of unsuitable, unfair, or illegal practices, methods, and activities in carrying on the

business and financial arrangements fncidental to the conduct of gontrolled gambling. Pursuant

to.Businegss and Professions Code: sectwn 19852, subdivision (g), the Lunardi Trust is not

elig:ble for contmued licensure because its trustees are dlsquallﬁccl or unquahﬁed from holding: '

a state‘igan:}bhng‘ license, Additlenally, the Lunardi Trust’s trustees condueted Garden City’s

business in substantial distegatd of prudent and usul bﬁs'in'es‘s confrols and oversight. The-
Lunardi Trust assisted and facilitated transactions that wete fiaudulently reported to federal and
state faxi'nglqgﬂlqrities,' The Lunardl Trust also allowed t_hg play of games at Garden City that
wete not approved by the Bureaw-or City of San Jose, Such play constituted an unsuitable:
gaming actjvi’qr‘(CaL: Code Regs., tit. 11, § 2070, subd, '(P)) and violates the Cily of San Jose’s

laws,

31
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THIRTEENTH CAUSE FOR DIS CIPLINE
AGAINST RESPONDENT GARDEN CITY’S LICENSE

"

_ (Ungualified for Licensure). -

53, In addition to discipline for having a direct orindirect inferestin the funds wagei*ed,
lost, ot won by a third-party provider,; Garden City’s license is sttbject to discipline, pursuant to
Business and Professions Code sections 19’823‘ and 19857, subdivisions (a) and (b), Garden

City’s continued loensure is inimigal to public health, safety, and welfate, Ifs prior activities

" pose 4 threat to the effective régulation and control of controlled ga,mblj‘ngr,‘ and creafe or

efthance the datigers ofunsmtable unfair, or illegal pr actices; methods, and activities in

-~ carrying on the business and fmanc1a1 arrangements mc1dental to the conduct of controlled

gambling, Pursuant to Business and Professions Code section 19852, subdivision. (@), Garden

City is not-eligible for continued licensure because its shareholders, ofﬁcels and- dneotms gre

d’isqualiﬁed"ﬁ:om ‘holding a state gambling license. Additionally, Garden City’s owners

conducted its businessin substantlal dlsregard of prudent and usual business controls'and

oversight, Garden Clty asmsted and facilitated fransactions that were fraudulently repor ted o

| federal and state taxing authonucs;. Garden City also allowed the play of games that were not

approved by: the Bureau or City of San Jogé. Such play constituted an unsuitable gaming

activity (Cal, Code Regs., tit. 1 1, § 2070, subd. (b)) and violates the City of San Jose’s laws,

b PRAYVE.
WIIEREFORE, Complainant requests that a heaing be ield.on the matfers herein alleged,

and that‘fo'_uowing the hearing, the Commission-issue a decision:

1. Revoking or suspending California State Gambling License Numbet GEGE-000410,
issued to Garden City, Inc., doing business as Casino M8irix;,

2. meg Garden: City, Inc., Adori_pé; business as Casind M8trix, in an amount accordinig to

proof and to the maximum extent allowed by law;

3. Revoking ot suspending California State Gambling License Number GEQW-001330,

issued to Eric Swallow;

32

‘Accusation




Dated: May - 3"2014

4, Ti nfng'EEic' Swallow in an aruount according o proof and te the maxiimiita extent
allowed by law;
5. Revokihg or suspending Cahfox nla State Gamblmg Llcensc Nuniber GEOW-001331,

- Issued to Peter Lunardiy.

6., Fioing Pefer Lunt;'i'di' inah aiﬂ'dunt";"idatfrdjfhg'té.'pr,‘oofahd: to the muxitium extent
allowed by Taw; .
7. - Revoking of suspending California State Gardbling Licéjﬁt—'se Nﬁmbeé GEOW-0031 !.9;
issued to J‘e.anine Lunardi; )
. 8. Fining Jeanine Lunardi in'an amiotint according to proofand to the ﬁj,axlmum extent
allowed by [aw;
9. Revokmg ot suspending California State Gambling License Number GEOW.- 003259,

- issued te the Lunardi Family Living ik rust; dited August 27,.2008;

10, Fining:the Lunaxdi Family Living Tiist, dafed August 97, 2008 An.gn amount

~agcording 1o proef and to the maximum exlent altowed by law;

I Awarding Complainant the costs of {nvestigation and ¢osts of bringing this

Accusation before the Commission, pursuant to. Busmess and Professions Code section l9930

—subdwlsmnb (dy-and (), in asum aocordmg to ploof and

12, Takingsuch ,olhpréand_l-ug‘her action as the .C‘ommisslunmage,qeem appropriate,

W &

| WAYNE S QUINT, JR., CHiof
- ‘ Bursau ofGambllnﬂContro[
« California Dcpartmcnt of Justice
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EXHIBIT A

" Relationships and Cash Flows
2010-2012 N
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